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Dear Neville,

Re: Health Legislation Amendment (Information Sharing) Bill 2021 (Vic)

Thank you for your letter of November 22, 2021, regarding the concerns we put to your office in
October. We welcome the opportunity to discuss these concerns with you and your invitation to ask
any further questions. We remain perturbed by what we understand to be the extended jurisdiction

and powers enabled by the Health Legislation Amendment (Information Sharing) Bill 2021 (the Bill).
In response to your letter, issues raised include the following:

1. The Department of Health has stated that it engaged with potentially affected stakeholders,
including consumer groups. However, the APF remains unable to locate any information
about particular consumer group stakeholders that may have been involved in this process.
Can you advise if the consumer stakeholders in question were drawn from consumer
organisations, or was the feedback mixed, including comments from individual members of
the Victorian public? We are unable to open the website to which you referred us -

https://www2.health.vic.gov.au/hospitals-and-health-services/quality-safety-

service/digitalhealth/connecting-care - due to a 404 page not found error that occurred up

until yesterday. Today the page redirects us to https://www.health.vic.gov.au/quality-safety-
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2.

3.

4.

5.

service/connecting-care - information published on this page does not address any of the

Foundation’s concerns. Thus, we’'d welcome advice about which consumer organisations, if

any, took part in the consultation process.

We note your references to the Victorian Health Privacy Principles, Health Services Act
(1988), Public Records Act 1973 (Vic), Freedom of Information Act 1982 (Vic) and the
Victorian Protective Data Security Standards, as well as other State and Federal legislation.
The legislative framework these Acts and Principles create in respect of data privacy and
personal information security are not comforting as they stand. Over time these frameworks
can be amended and weakened, and thus are ‘moveable’. For example, the Freedom of
Information Act 1982 (Vic) guidelines are currently under review, in 3 stages, possibly
fostering amendments of unknown effect. The privacy-related legislation such as the Privacy
Act 19882 the Healthcare Identifiers Act 2010** and the Victorian Health Privacy Principles®
are also being reviewed and the list goes on. Current stewards of aggregated, sensitive
health data may indeed be bound by current legislation, but any protection this may offer is
not future proof, as we see in ongoing proposals for legislative amendments. All too often
these amendments seek to enable digital administrative systems and platforms by
weakening personal information security and privacy provisions for individuals, rather than
strengthening them. Also, the amendments often diminish the right of individuals to enforce

the weakened privacy provisions for breaches that may affect them.

The Charter of Human Rights and Responsibilities Act 2006 (Vic)® provides no reassurance
regarding the Bill because such fundamental Charter protections as rights to privacy (s 13(a))
and rights in criminal proceedings (s 25(1)) can be derogated, where individuals are
statutorily precluded from seeing a copy of their own records and determining whether they

should be uploaded on the aggregated and centralised system at all.>’

It appears that no independent oversight of amendments to the Bill will occur; instead, the
Health Information Sharing Review Board®, an internal Department of Health body ultimately
under the authority of the government of the day, will assess any key recommendations for
change. According to the Bill, these changes will occur at the direction of the Secretary and
be communicated by Government Gazette. The lack of independent oversight is a
governance flaw that creates a structural weakness of the Bill: this is a fundamental element

of our concerns about its disproportionality.

Our evidence for assertions that passing the Bill into law would create or worsen the risk that
some patients may not choose to seek health attention at all, or may decline to offer a full
and frank history and account of what may be clinically significant events, is drawn from
anecdotal evidence discussed by physician members of the Australian Doctor’s Federation,
supported by literature about individual avoidance of disclosure to physicians of their health

concerns where the traditional, strong, expectation of doctor-patient confidentiality is



compromised by monitoring and digitally sharing data with caregivers and

stewards/custodians. A sample is listed in our reference list.*"

We look forward to discussing these and others of the Foundation’s concerns further with you in the

new year.

Yours sincerely

Dr. Juanita Fernando
Chair, Health Committee, APF
0408131535 Juanita.Fernando@privacy.org.au
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